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Klein, Hinds & Finke 
and 

Alexander Grant & Company 

Defendants-A ppellauts. 


ON APPEAL PROM THE UNITED STATES DISTRICT COURT 
TOR THE SOUTHERN >1 STRICT OF NEW YORK 


BRIEF FOR DEFENDANTS-APPELLANTS 
KLEIN, HINDS & FINKE AND 
ALEXANDER GRANT & COMPANY 

Preliminary Statement 

This appeal is from the Order of Consolidation of the 
Honorable Milton Pollack, dated June 24, 1974, which 
directed plaintiffs’ liaison counsel to prepare and serve a 
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single consoli«iatt*« 1 complaint (107a). 1 That order com¬ 
pelled the merger of twelve distinct actions into one suit 
alleging derivative, individual and class claims. The 
merger lias adversely and materially affected the rights of 
appellants Klein, Hinds & Finke (“K11F”) and Alexander 
(irant & Co. (“Grant”). 

This appeal is proper at this time under Cohen v. Bene¬ 
ficial Indus. Loan Corp., 337 T T . S. 541 (1949) and this 
Court’s decisions in (larhcr r. BandcU, 477 F.2d 711, 715 
(2d Cir. 1973); Father r. Hila r—Maxson Corp., 442 F.2d 
457, 459 n.l. (2d Cir. 1971); Mac Alls ter v. Guterma, 263 
I - ’.2d 65, 69 (2d Cir. 1958). 


Question Presented 

Did the district court lack the authority to merge a 
variety of claims asserted in twelve 1 separate actions In- 
ordering the filing of a consolidated complaint.' 

Statement of the Case 

The appellants Grant and KHF are two firms of account¬ 
ants whose practices were combined as of September 1, 
1969. Prior to that date, KHF was accountant for Realty 
Equities Corporation of New York (“REC”), and there¬ 
after, Grant acted as REC’s accountant until the autumn 
of 1970. 

On March 8, 1974 the Securities and Exchange Commis¬ 
sion ("SEC") filed a complaint in the United States Dis¬ 
trict Court for the Southern District of New York (74 Civ. 
1097) against REC, Republic XaG ■ ’ ife Insurance Com¬ 
pany (‘ Republic”) and other eluding Grant or 

1. References in this form are to the Appendix submitted here¬ 
with. 
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^ HF. The SEC complaint seeks injunctive relief based on 
alleged violations ot the federal securities laws arising out 
of certain transactions between REC and Republic. Almost 
immediately thereafter, private actions inspired by the 
SEC suit were filed. By May 3, 1974 twelve private actions 
had been tiled in the Southern District of New York. Grant 
and KHE were named defendants and served in only two 
of these actions: hat: v. Realty Equities Corporation of 
heir ) ork et at. (“Katz”) 74 Civ. 1137, commenced March 
12, 1974; and Herman r. Republic National Life Insurance 
( <>mpany et at. (“llermai^’) 74 Civ. 124S, commenced 
March IS, 1974. 3 The Eat: and Herman actions were 
brought as class actions on behalf of .common stockholders 
of REC and Republic, respectively. Except for the addi¬ 
tion of Grant and KI1F as defendants, the Katz and 
Herman complaints, which were filed within ten days of 
the SEC complaint, are virtually identical to it. 

On .June 12, 1974 the district court, sua sponte, held a 
hearing for the purpose of determining whether it should 
consolidate hat:, Herman and the ten other actions in the 
Southern District which had been spawned by the SEC 
complaint (77a). 3 Counsel for Grant and KTTF opposed 
consolidation at the hearing (91a-94a). The district court 

2. Grant and Kill* were named as defendants, but not served, 
in two (ither suits: Chesner v. Karp, 74 Civ. 1846, commenced April 
26, 1974; and Asarian v. Karp, 74 Civ. 1942, commenced Mav 3 
1974. 

3. The ten^other actions are: Miller v. Republic National Life 
Ins. Co. ct at., 74 Civ. 1115, commenced March 11, 1974; Cohen cl al 
v. Realty Equities Corp. of New York et at., 74 Civ. 1192, commenced 
March 14, 1974; Sussman ct al. v. Republic National Life Ins. Co. ct 
(//., 74 Civ. 1225, commenced March 15, 1974; Rubenstein v. Republic 
National Life Tns. Co. ct at., 74 Civ. 1255, commenced March 18, 
1974; Ferber v. Beasley ct at., 74 Civ. 1294, commenced March 20, 
1974; I isser v. Karp ct at., 74 Civ. 1622. commenced April 10, 1974; 
Freeman, etc. v. Republic National Life Tns. Co. ct at, 7 4 Civ. 1668. 
commenced April 12, 1974; Chesner v. Karp et al., supra; Gottlieb, 
etc. v. Realty Equities Corp. of New York ct at., 74 Civ. 1875, com¬ 
menced April 29, 1974; Asarian, etc. v. Karp ct at., supra. 
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filed an Order of Consolidation on June 24, 15)74 which, 
in addition to consolidating the twelve cases l'or pretrial 
purposes: 

1. appointed liaison counsel and directed him to 
prepare and serve a single consolidated complaint: 
and 

2. provided that the answer of each defendant to 
the consolidated complaint shall he deemed to assert 
cross-claims in the nature of contribution and indem¬ 
nification against all other defendants, except inso¬ 
far as any defendant shall in his answer decline to 
assert such claims against any other defendant. 

On August 22, 1974 the Judicial Panel on Multidistrict 
Litigation ordered the transfer to the Southern District of 
New Vork of five additional actions .to which Grant and 
KIIF were not parties (242a): and on .August 20. 15)74, 
sita spnnte and without a hearing, Judge Pollack ordered 
these five actions consolidated with the original twelve 
(25()a). An amended consolidated complaint 4 (12fia) was 
prepared and was served on Grant and KHF on or about 
October lf>, 1974. 

The amended consolidated complaint is purportedly 
brought by twenty-one plaintiffs against thirty-nine defend¬ 
ants. The complaint contains thirty-three counts, thirty 
of which purport to state claims on behalf of a total of five 
different classes, 5 two counts purport to stat" derivative 
claims, one on behalf of each of Republic and REC, and 
one count is an individual claim. The claims are alleged to 
be based on the Securities Act of 1939, 15 P.S.C. §77a et 

4. The original consolidated complaint was deemed by the dis¬ 
trict court to be a draft (22fia-230a). 

5. The five classes consist of persons who purchased and/or 
owned securities of Republic and RKC, shares of Pacific National 
Life Assurance Company, certain debentures of RF.C and shares of 
the common stock of Mercantile Security Life Insurance Company 
at certain relevant times. 
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seq., the Securities Exchange Act of 1934, 15 U.S.C. §78a 
et seq., the Itules and Regulations promulgated thereunder, 
17 C.F.lt. §240, the Trust Indenture Act of 1939, 15 U.S.C. 
§77aaa et seq., the Texas Business and Commerce Code and 
principles of the common law relating to breach of contract 
and fraud. 

Grant and KHF are not named in thirty of the thirty- 
three counts. 6 The claims against Grant and KHF are 
limited. There is no allegation that they participated in 
the complex real estate and financial transactions between 
REC and Republic which are at the core of the amended 
consolidated complaint. It is merely alleged that Grant 
and KHF discovered or knew of certain material problems 
between RFC and Republic and that they breached a duty 
of disclosure to the public and the SEC (159a, 177a, lS3a). 
The issues which predominate in the mainstream of the 
complaint revolve around a series of complicated transac¬ 
tions between and among REC, Republic and their respec¬ 
tive affiliates. It can In* anticipated that these transactions 
will require extensive factual inquiry during pretrial dis¬ 
covery. However, the claims asserted against Grant and 
KHF, if any, involve fundamental legal questions of an 
accountant’s obligations to clients, the public and govern¬ 
mental agencies. 

The claims against Grant and KHF are further limited 
since the claims in the amended consolidated complaint are 
asserted to have arisen between September, 1970 and 
March. 1974, but Grant was terminated as accountant for 

6. Grant and KHF are named in Counts VTT, XTX and XXI, 
each of which are based solely on Section 10(h) of the Securities 
Exchange Act of 1934 and Rule 10b-5 promulgated thereunder. 
Counts VII and XIX are brought on behalf of purchasers of securi¬ 
ties of Republic and REC, respectively, between September 1, 1 ‘>70 
and March 8, 1974. Count XXI is a derivative count on behalf of 
REC. 
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RKC in the autumn of 1370. after liaving issued a report 
which disclaimed an opinion of RKC’s financial statements 
for the fiscal year ended March .‘51, l!>7(t (Da, 3tia, 47u, 755a, 
l.')!»a). 

f irant and KITF have been seriously prejudiced by the 
order appealed from in at least two ways. First, the 
classes which assert claims against Grant and KITF in the 
amended consolidated complaint are broader and different 
from the classes alleged in Katz and I!vnnan. Counts VII 
and XIX of the amended consolidated complaint (lfiSa, 
1 1 da) appear to have subsumed the claims against Grant 
and l\ 11 F in the l\at: and Herman complaints. Count VII 
is brought on behalf of the “Republic Class” which is de¬ 
fined to include “all persons who purchased securities of 
Republic . . .” (emphasis added) (127a). The class desig¬ 
nated in the Herman complaint (Count N il’s analogue) in¬ 
cludes those persons “who purchased cam man slack of Re¬ 
public . . .” (emphasis added) (41a). Similarly the “Realty 
('lass”, claimant in Count XIX. is comprised of purchasers 
ol .s ccaritics of RKC. However, the Katz class (Count 
XIX’s analogue) was defined in terms of purchasers of 
cam man start, of RKC or an affiliate. This change of 
classes, made solely as a result of the consolidation order, 
could have a significant impact on the extent of damages, 
if any. RKC is a real estate investment company (134a) 
and Republic is an insurance company (133a). There are a 
great number and variety of investment instruments which 
these companies issue other than common stock which 
could be found to be “securities”. 

Second. Grant and KTTF must now not only defend 
against claims asserted bv Kat : and Herman but also 
against cross-claims for contribution and indemnification 
by all other defendants as specified in the Order of Con¬ 
solidation. Judge Pollack has indicated that eventually all 




of the constituent actions may lie consolidated for all 
purposes (79a, 94a). Accordingly, Grant and KHF must 
now prepare for trial as if each of thirty-seven co-defend¬ 
ants had asserted cross-claims against them. 


ARGUMENT 

The district court lacked the authority to merge a 
variety of claims asserted in twelve separate actions 
by ordering the filing of a consolidated complaint. 

The single issue presented on this appeal is whether the 
district court exceeded its authority by directing a consoli¬ 
dated complaint to he prepared and served, thereby 
effecting a merger of the claims in twelve (and ultimately 
seventeen) actions. 

The legal principles regarding consolidation were decided 
by the Supreme Court over forty years ago. 

"j Consolidation is permitted as a matter of conven¬ 
ience and economy in administration, but does not 
merge the suits into a single cause, or change the 
rights of the parties, or make those who are parties 
in one suit parties in another.” Johnson v. Manhat¬ 
tan It;/. Co.. 289 U. S. 479, 49(1-97 (1933). 

Accord, Gat her r. Randell , 477 F.2d 711, 715 (2d Cir. 1973); 
Zdanok v. Glidden Co., 327 F.2d 944, 950 n.O (2d Cir.), cert, 
denied, 377 U. S. 934 (1904): Greenberg v. Giannini, 140 
F.2d 550, 552 (2d Cir. 1944) (per L. Hand, C.J.); Journu- 
pak Corp. r. Blair, 27 F.R.D. 509, 510-11 (S.D.N.Y. 1901); 
5 .T. Moore, Federal Practice H 42.02, at 42-21 (2d ed. 1973); 
9 C. Wright & A. Miller, Federal Practice <& Procedure: 
Civil $ 2382 at 255 (1972). 
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The stricturos‘ a placed by the Supreme Court on consoli¬ 
dation are violated where a party is deprived the oppor¬ 
tunity of having his lights determined by the pleadings in 
that ease. Rational- Rut Co. v. Susu Nut Co., 61 F. Supp. 
S(i, SS (X.j). 111. 1945). That deprivation is exacerbated 
here, where tin* substituted pleading purports to state 
claims against Grant and KHF on behalf of classes of per¬ 
sons who did not originally seek to state claims against 
them. 

This Court’s recent decision in Garber v. Randell, supra, 
is dispositive of the issue presented by this appeal. In 
Garber, the district court had ordered the consolidation 
for pretrial purposes of three class actions and, in addition, 
required the filing of a consolidated complaint. The three 
class actions stated numerous claims under the federal 
securities laws against National Student Marketing Oorp., 
its officers, directors, accountants and attorneys (including 
the firm of White & Case) and certain investment banking 
houses and public relations firms. White & Case was a 
defendant in one of the three actions, and the claims 
asserted against it were “relatively narrow and limited as 
to scope, subject matter and time, in contrast to the broad 
claims” asserted against other defendants. 477 F.2d at 716. 
White & Case appealed the consolidation order, and this 
Court held that where, as in the instant appeal, numerous 
unrelated claims are ordered consolidated tor pretrial pur¬ 
poses, if was improper to direct the filing of a consolidated 
complaint against White & Case (“W&C”): 

“To permit such limited claims against W&C to be 
joined with numerous unrelated claims by other pur¬ 
chasers against some 50-odd other defendants in one 
‘mixed bag’ typo of consolidated complaint would 
be fundamentally unfair and would violate the prin¬ 
ciples underlying our decision in MacAlister v. Gut- 
erma, supra, and the unbroken line of authority 
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going hack to Johnson v. Manhattan Railway Co., 
supra. Xor is the prejudice to W&C alleviated by 
designation of the claims against it separately in 
Paragraphs Hi to 29 as claims asserted solely by 
Natale. This mere change in form doe,? not serve 
to avoid the harm threatened by the merger of all 
claims into a single cause.” Garber v. Rail dell, 
supra, at 717/ 

The amended consolidated complaint here is precisely the 
“mixed hag*’ type of consolidated complaint which con¬ 
cerned this Court in Garber. To inflict such a complaint on 
Grant and KIIF, which are not alleged to have participated 
in the central wrongdoings, clearly contravenes the prin¬ 
ciples prohibiting the merger of claims by consolida¬ 
tion. The principles underlying this Court’s decision in 
MacAlister v. Gutcrma, supra, and relied on in Garber 
were clearly stated in MacAlister: 

“But while the district courts are invested with the 
power to consolidate actions for all purposes and to 
appoint a general counsel they have no such 
authority to order a consolidated complaint as re¬ 
quested hv appellant. See Levin v. Skouras, [Civ. 
118-422 (S.T).N.Y. March 21, 1974)]; National Nut 
Co. of Cal. v. Susu Nut Co., supra. Such an order 
would tend to merge the various actions in disre¬ 
gard of the caveat expressed in Johnson v. Manhat¬ 
tan Ry. Co., 1933, 289 V. S. 479, 496-497. 53 S. Ct. 721. 
77 L.Ed. 1331.” MacAlister Guterma, supra, at 69. 

It should be noted that there is considerable doubt, 
apparently shared by some of plaintiffs’ attorneys (85a, 
219a), whether a district court possesses the authority to 
consolidate class actions with derivative actions. Gordon 

7. It should be noted that this Court’s opinion in Garber v. Ran- 
dell, supra, was limited to White & Case because it alone appealed 
from the order of consolidation. 
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v. Fundamental Inrc.stors, Inc.,3(V2 F. Supp. 41 (S.D.N.Y. 
1073) ((iurfein, D.J.); Hank Indus. Inc. v. Bausch & 
Lamb, Inc., 59 F.R.I). 010 (S.I).X.Y. 1073); Ilui/t/icro i . 
American Biot allure, Inc.. 50 F.1M). 03 (S.D.N.Y. 1972). 

Whilo tho direction l>y the district court for the filing of 
;i consolidated complaint herein was prejudicial in itself, 
the prejudice was aggravated by the provision in the order 
appealed from for the automatic assertion of cross-claims 
against Grant and KHF by all other defendants. By that 
provision, the district court has effectively fashioned an 
opt out rule whereby inadvertence will result in the asser¬ 
tion of cross-claims. 


Conclusion 

Insofar as the order appealed from directs that a con¬ 
solidated complaint be filed against Grant and KHF, it 
should be reversed. 

Respectfully submitted, 

Shearman &• Stkrunh 
Attorneys for Defendants-A ppet- 
hints Alexander (Irani Sr Com¬ 
pany and Klein, Hinds S- Finke 
53 Wall Street 

New York, New York 10005 
i 2121 183-1000 

Of Counsel: 

James R. Hawkins, II 
Richard P. Lasko 
Andrew S. O’Connor 

Dated: New York. New York 
December 4, 1074 
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AFFIDAVIT OF SERVICE 
BY MAIL 


STATE OF NEW YORK, 

COUNTY OF NEW YORK. 

The undersigned being duly sworn deposes 

and says:* 


1. I am not a party to the action, am 
over eighteen years of age and reside at 


2. On the ^ day of 1974, 

at about // o'clock .m., I served a true 

copy of the Joint Appendix and two true copies of the 
annexed Brief for Defendants-Appellants Klein, Hinds 
& Finke and Alexander Grant & Company upon: 


Ira Jay Sands, Esq., 

Attorney for Plaintiff Katz 

Kass, Goodkir.d, Wechsler 
& Gerstein 

Liaison counsel for Plaintiffs 

Kaye, Scholer, Fierman, Hays 
& Handler 

Attorneys for Defendant 
Republic National Life 
Insurance Co. 

Cahill Gordon & Reindel 
Attorneys for Defendant 
Peat Marwick Mitchell & Co. 






Raymond F. Gregory, Esq. 

Attorneys for Defendants 
Realty Equities Corporation 
of New York, Morris Karp, 

Jerome Socher, Joseph P. Leuzzi, 
Eliot Janeway, A. Sam Gittlin, 

Arthur Stang and Allan H. Franklin 

Arnold & Porter 
Attorneys for Defendant 
Westheimer, Fine, Berger and Co. 

Orans, Elsen & Polstein 
Attorneys for Defendant 
Phelim F. O'Toole, Jr. 

Tenzer, Greenblatt, Fallon 
St Kaplan 

Attorneys for Defendants 
Hilary H. Evers and 
Hilary H. Evers, Jr. 

Williamson & Schoeman 
Attorneys for Defendant 
Homer Chapin 

Milbank, Tweed, Hadley 
& McCloy 

Attorneys for Defendants 
Theodore P. Beasley, C. J. Skelton, 
Ronald Rex Beasley, Robert P. Brady, 
Samuel P. Smoot and Neal N. Stanley 

Thomas G. Nash, Jr. 
pro se 

Winthrop, Stimson, Putnam 
& Roberts 

Attorneys for Defendant 
Irving Trust Co. 

Lord, Day & Lord 
Attorneys for Defendant 
American Stock Exchange 
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Nickerson, Kramer, Lowenstein, 
Nessen, Kaimin & Soil 
Attorneys for Defendant 
Security National Bank, 
successor by merger to, and sued 
herein as, Royal National Bank 

Kronish, Lieb, Shainsv/it, Weiner 
& Heilman 

Attorneys for Defendant 
Louis Hubshman, Jr. 

Burgoyne, Michels, Rose 
& Williamson 
Attorneys for Defendant 
First National Realty 
& Construction Corp. 

Robert Haslett 
Defendant 

Everett G. Smith 
Defendant 

Hobart Taylor, Jr. 

Defendant 

David Stein 
Defendant 

Harry H. Lipsig, Esq. 

Attorney for Plaintiff Herman 

Booth & Baron 
Attorneys for Defendant 
Standard & Poor's Corp. 

Donald F. Ayers, Esq. 

Attorney for Defendant 
A. M. Best Co. 

Vial, Hamilton, Koch, Tubb, 

Knox & Stradley 
Attorneys for Defendant 
W. L. Pickens 

Christy, Frey & Christy 
Attorneys for Defendant 
W. L. Pickens 
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Jackson, Walker, Winstead, 
Cantwell & Miller 
Attorneys for Defendants 
W. N. Stannus, J. Willard Gragg, 
J. D. Francis and Sam G. Winstead 

Joel T. Williams, Jr. 

Defendant 


by depositing true copies of same enclosed in a post¬ 
paid, properly addressed wrapper, in an official de¬ 
pository under the exclusive care and custody of the 
United States Post Office Department within the State 
of New York, located at 20 Exchange Place, New York, 
New York, directed to said attorneys and defendants as 
follows: 


Ira Jay Sands, Esq. 

701 Seventh Avenue 
New York, N. Y. 10036 

Kass, Goodkind, Wechsler 
& Gerstein 

122 East 42nd Street 
New York, N. Y. 10017 

Kaye, Scholer, Fierman, Hays 
& Handler 
425 Park Avenue 
New York, N. Y. 10022 

Cahill Gordon & Reindel 

80 Pine Street 

New York, N. Y. 10005 

Raymond F. Gregory, Esq. 

280 Park Avenue 

New York, N. Y. 10017 

Arnold & Porter 

1229 19th Street, N.W. 

Washington, D. C. 20036 
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Orans, Elsen & Polstein 
One Rockefeller Plaza 
New York, N. Y. 10020 

Tenzer, Greenblatt, Fallon 
& Kaplan 
100 Park Avenue 
New York, N. Y. 10017 

Williamson & Schoeman 
60 East 42nd Street 
New York, N. Y. 10017 

Milbank, Tweed, Hadley 
& McCloy 

One Chase Manhattan Plaza 
New York, N. Y. 10005 

Thomas G. Nash, Jr. 

1410 Republic National Bank Bldg. 
Dallas, Texas 75201 

Winthrop, Stimson, Putnam 
& Roberts 
40 Wall Street 
New York, N. Y. 10005 

Lord, Day & Lord 
25 Broadway 

New York, N. Y. 10004 

Nickerson, Kramer, Lowenstein, 
Nessen, Kamin & Soil 
919 Third Avenue 
New York, N. Y. 10022 

Kronish, Lieb, Shainswit, Weiner 
& Heilman 

1345 Avenue of the Americas 
New York, N. Y. 10010 

Burgoyne, Michels, Rose 
& Williamson 
551 Fifth Avenue 
New York, N. Y. 10017 

Robert Haslett 
76 Beaver Street 
New York, N. Y. 10004 
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Everett G. Smith 
P. 0. Box 743 

Milwaukee, Wisconsin 53201 


Hobart Taylor, Jr. 

375 Park Avenue 
New York, New York 

David Stein 
41 East 42nd Street 
Room 2210 

New York, New York 10017 

Harry H. Lipsig, Esq. 

100 Church Street 
New York, N. Y. 10007 

Booth & Baron 

122 East 42nd Street 

New York, N. Y. 10017 

Donald F. Ayers, Esq. 

45 John Street 

New York, N. Y. 10038 

Vial, Hamilton, Koch, Tubb, 

Knox & Stradley 

15th Floor, Republic National Bank 
Dallas, Texas 75201 

Christy, Frey & Christy 
45 Rockefeller Plaza 
New York, N. Y. 10020 

Jackson, Walker, Winstead, 

Cantwell & Miller 
4300 First National Bank Building 
Dallas, Texas 75202 


Joel T. Williams, Jr. 
Suite 711 

1811 Commerce Street 
Dallas, Texas 75201 


being the last addresses designated by the said at¬ 
torneys and defendants in the preceding papers served 
by them. k , / 

' k 


Sworn to before me this 
4'^’ day of , 1974. 






GIICERT H. BIEICH 
Notary Public, $tnt« D f n*w York 
No. 31-03’.8350 
Qjal; fret tn New York County 
Commission Empires March 30. 1975 











